NOTICE TO EMPLOYERS
The sample Drug and Alcohol Policy attached hereto is being provided by LUBA
Workers’ Comp as a courtesy. It is recommended and advised that all employers consult their
human resource professionals and/or employment counsel prior to enacting and utilizing any
Drug and Alcohol Policy. While LUBA Workers’ Comp believes the sample Drug and Alcohol
Policy satisfies the requirements of the workers’ compensation laws of Louisiana and the
Occupational Health and Safety Administration, all employers should consult with their human
resource professionals and/or employment counsel.
Additionally, while the sample Drug and Alcohol Policy is being provided as a
courtesy, it is the Employer’s responsibility to ensure that the application and
administration of the Drug and Alcohol Policy complies with various state and federal
regulations including, but not limited to, Occupational Safety and Health Administration.
Employers are hereby advised that any post accident/injury drug and/or alcohol testing or
screening may only be performed on a case by case basis and only if the employee’s drug or
alcohol use is likely to have contributed to the accident, injury or illness or if there is a
reasonable possibility drugs or alcohol may have been a contributing factor. Mandatory
testing on all accidents, injuries or illnesses is prohibited. Drug and Alcohol testing or
screening cannot be used to deter or discourage the reporting of workplace accidents,
injuries or illnesses.

SAMPLE DRUG AND ALCOHOL POLICY
(WORKERS’ COMPENSATION PURPOSES ONLY)
Pursuant to LSA-R.S. 23:1081, ___________________, employer, hereby establishes
the following duly written and promulgated Drug and Alcohol Policy for workers compensation
purposes only effective ________________, 20____.
I.

PURPOSE
A.

B.
C.
D.

II.

To establish and maintain a duly written and promulgated drug and
alcohol policy which includes reasonable procedures for employees to
report workplace accidents, injuries and illnesses;
To establish and maintain a safe and healthy working environment for all
employees;
To reduce the workplace accidents, injuries and illnesses;
To avoid deterring or discouraging the reporting of workplace accidents,
injuries or illnesses.

LSA-R.S. 23:1081

LSA-R.S. 23:1081 provides as follows:
(1) No compensation shall be allowed for an injury caused:
(a) by the injured employee's willful intention to injure himself or to injure another, or
(b) by the injured employee's intoxication at the time of the injury, unless the employee's
intoxication resulted from activities which were in pursuit of the employer's interests or in which
the employer procured the intoxicating beverage or substance and encouraged its use during the
employee's work hours, or
(c) to the initial physical aggressor in an unprovoked physical altercation, unless excessive
force was used in retaliation against the initial aggressor.
(2) In determining whether or not an employer shall be exempt from and relieved of paying
compensation because of injury sustained by an employee for any cause or reason set forth in
this Subsection, the burden of proof shall be upon the employer.
(3) For purposes of proving intoxication, the employer may avail himself of the following
presumptions:
(a) If there was, at the time of the accident, 0.05 percent or less by weight of alcohol in the
employee's blood, it shall be presumed that the employee was not intoxicated.
(b) If there was, at the time of the accident, in excess of 0.05 percent but less than 0.08 percent
by weight of alcohol in the employee's blood, such fact shall not give rise to any presumption
that the employee was or was not intoxicated, but such fact may be considered with other
competent evidence in determining whether the employee was intoxicated.
(c) If there was, at the time of the accident, 0.08 percent or more by weight of alcohol in
the employee's blood, it shall be presumed that the employee was intoxicated.
(4) Percent by weight of alcohol in the blood shall be based upon grams of alcohol per one
hundred cubic centimeters of blood.
(5) If there was, at the time of the accident, evidence of either on or off the job use of a
nonprescribed controlled substance as defined in 21 U.S.C. 812, Schedules I, II, III, IV, and
V, it shall be presumed that the employee was intoxicated.
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(6) The foregoing provisions of this Section shall not be construed as limiting the introduction of
any other competent evidence bearing upon the question of whether the employee was under the
influence of alcoholic beverages or any illegal or controlled substance.
(7) (a) For purposes of this Section, the employer has the right to administer drug and
alcohol testing or demand that the employee submit himself to drug and alcohol testing
immediately after the alleged job accident.
(b) If the employee refuses to submit himself to drug and alcohol testing immediately
after the alleged job accident, then it shall be presumed that the employee was intoxicated
at the time of the accident.
(8) In order to support a finding of intoxication due to drug use, and a presumption of
causation due to such intoxication, the employer must prove the employee's use of the
controlled substance only by a preponderance of the evidence. In meeting this burden, the
results of employer-administered tests shall be considered admissible evidence when those
tests are the result of the testing for drug usage done by the employer pursuant to a written
and promulgated substance abuse rule or policy established by the employer.
(9) All sample collection and testing for drugs under this Chapter shall be performed in
accordance with rules and regulations adopted by the director which ensure the following:
(a) The collection of samples shall be performed under reasonably sanitary conditions.
(b) Samples shall be collected and tested with due regard to the privacy of the individual being
tested, and in a manner reasonably calculated to prevent substitutions or interference with the
collection or testing of reliable samples.
(c) Sample collection shall be documented, and the documentation procedures shall include:
(I) Labeling of samples so as reasonably to preclude the probability of erroneous
identification of test result; and
(ii) An opportunity for the employee to provide notification of any information which he
considers relevant to the test, including identification of currently or recently used prescription or
nonprescription drugs, or other relevant medical information.
(d) Sample collection, storage, and transportation to the place of testing shall be performed so
as reasonably to preclude the probability of sample contamination or adulteration; and
(e) Sample testing shall conform to scientifically accepted analytical methods and procedures.
Testing shall include verification or confirmation of any positive test result by gas
chromatography, gas chromatography-mass spectroscopy, or other comparably reliable analytical
method, before the result of any test may be used as a basis for any disqualification pursuant to
this Section. Test results which do not exclude the possibility of passive inhalation of marijuana
may not be used as a basis for disqualification under this Chapter. However, test results which
indicate that the concentration of total urinary cannabinoids as determined by immunoassay
equals or exceeds fifty nanograms/ml shall exclude the possibility of passive inhalation.
(10) All information, interviews, reports, statements, memoranda, or test results received by the
employer through its drug testing program are confidential communications and may not be used
or received in evidence, obtained in discovery, or disclosed in any public or private proceeding,
except in a proceeding related to an action under R.S. 23:1021 et seq. or R.S. 23:1601(10) in a
claim for unemployment compensation proceeding, hearing, or civil litigation when drug use by
the tested employee is relevant.
(11) No cause of action for defamation of character, libel, slander, or damage to reputation arises
in favor of any person against an employer who has established a program of drug or alcohol
testing in accordance with this Chapter and rules and regulations adopted pursuant thereto,
unless:
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(a) The results of that test were disclosed to any person other than the employer, an authorized
employee or agent of the employer, the tested employee, or the tested prospective employee or
appropriate governmental agency or court.
(b) The information disclosed was based on a false test result; and
(c) All elements of an action for defamation of character, libel, slander, or damage to reputation
as established by statute or jurisprudence, are satisfied.
(12) Notwithstanding any language to the contrary, once the employer has met the burden of
proving intoxication at the time of the accident, it shall be presumed that the accident was caused
by the intoxication. The burden of proof then is placed upon the employee to prove that the
intoxication was not a contributing cause of the accident in order to defeat the intoxication
defense of the employer.
(13) In the event a health care provider delivers emergency care to an injured worker later
presumed or found to be intoxicated under this Section, the employer shall be responsible for the
reasonable medical care provided the worker until such time as he is stabilized and ready for
discharge from the acute care facility, at which time the employer's responsibility shall end for
medical and compensation benefits. Emphasis added
III.

DRUG AND ALCOHOL TESTING

Pursuant to the stated purpose above and in accordance with LSA-R.S. 23:1081, any
employee involved in a workplace accident, injury or illness may be required to submit to post
accident drug and/or alcohol testing or screening. Post accident drug and alcohol testing or
screening is not mandatory and will not be required after all reported accidents, injuries or
illnesses. However, such post accident drug testing and screening may be required if employee’s
drug or alcohol use is likely to have contributed to the accident, injury or illness and for which
drug and alcohol testing can accurately identify impairment caused by drug and/or alcohol use.
Further, drug and alcohol testing/screening may be required following an accident, injury or
illness if there is a reasonable possibility that drug or alcohol use may have been a contributing
factor to the accident, injury or illness. This policy herein is not intended to discriminate or
retaliate against employees who report workplace accidents, injuries or illnesses. Any employee
found to be in violation of this policy may be subject to forfeiture of workers’ compensation
benefits.
IV.

CONSENT

I, _____________________, have carefully and thoroughly reviewed and read the above
and foregoing Drug and Alcohol Policy and I understand my rights and obligations contained in
the Drug and Alcohol Policy and hereby consent to same. I understand that if I am involved a
workplace accident, injury or illness, I may be tested for drugs and/or alcohol and that a positive
test for prohibited drugs or alcohol may result in the forfeiture of workers’ compensation
benefits as set forth herein and above.
_________________________________
Witness

__________________________________
Employee

__________
Date

______________
Date
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